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Before we dive into the mind...
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Beyond Individuals: Systemic Inertia
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Beyond Individuals: Systemic Inertia
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Beyond Individuals: Complex Webs
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The Psychology of Bias
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Thinking Fast and Slow

We have two “systems” operating(
Y
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- If the two types of systems were in a movie, yﬁe 2 would
be a secondary character who thinks that he is the hero .

but in fact, it’s T]Qpe 1 that does most of the work, and it's
most of the work that is completely hidden from us.”

Daniel Kahneman:



Thinking Fast and Slow
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An Example of Thinking Fast and Slow
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An Example of Thinking Fast and Slow
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Sources of Social Beliefs
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Sources of Social Beliefs
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Current Social Beliefs
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Here, a score of O is unbiased, and a score of 1 is
extremely biased. The takeaway isn’t that the
South is biased. It’s that the average White
person in every state is fairly biased.



Judges, too
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Judges are people too!

I Magistrate Judge, United States District Court, Central District of California.
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JUDGING IMPLICIT BIAS: A NATIONAL EMPIRICAL STUDY OF
JUDICIAL STEREOTYPES

Exx REE

Justin D. Levinson”, Mark W. Bennett” & Koichi Hioki

Abstract

American judges, and especially lifetime-appointed federal judges,
are often revered as the pinnacle of objectivity, possessing a deep
commitment to fairness, and driven to seek justice as they interpret
federal laws and the U.S. Constitution. As these judges struggle with
some of the great challenges of the modern legal world, empirical
scholars must seek to fully understand the role of implicit bias in judicial
decision-making. Research from the field of implicit social cognition has
long documented negative implicit biases towards a wide range of group
members, some of whom may well be harmed in various ways across the
legal system. Unfortunately, legal scholarship, and particularly empirical
legal scholarship, has lagged behind in terms of investigating how
implicit biases, beyond Black and White, may lead to unfair outcomes in
a range of legal areas, including those relevant to judges’ potentially
landmark legal decisions.

This Article proposes, and then empirically tests, the proposition that
even today negative implicit biases may manifest in federal and state
judges against even so-called privileged minorities, such as Asian-
Americans and Jews. We present the results of an original empirical study
we conducted on 239 sitting federal and state judges (including 100
federal district judges representing all Circuits) and consider the ways in
which these judicial implicit biases may manifest. The study found that
the judges harbored strong to moderate negative implicit stereotypes
against Asian-Americans and Jews, while holding favorable implicit
stereotypes towards Whites and Christians. These negative stereotypes
associate Asians and Jews with immoral traits, such as “greedy,”
“dishonest,” and “controlling,” and associate Whites and Christians with
moral traits, such as “trustworthy,” “honest,” and “giving.” The study
further found that federal district court judges sentenced Jewish
defendants to marginally longer prison terms than identical Christian
defendants and that implicit bias was likely the cause of the disparity.

* Professor of Law & Director, Culture and Jury Project, Carlsmith Ball Faculty Scholar,
University of Hawai’i at Manoa, William S. Richardson School of Law. The researchers would
like to thank Dean Aviam Soifer for providing generous summer support. Patrick Forscher
provided thoughtful input as a collaborator during early stages of this project. Finally, thank you
to Krysti Uranaka for superb research assistance. U.S. District Judge D. Brock Hornby and
Professor Jeff Rachlinski provided thoughtful feedback and advice.

** Mark W. Bennett is in his 23rd year as a U.S. District Judge in the Northern District of
lowa.
*#%  Assistant Professor, Kobe University, Graduate School of Business Administration
#xk% Copyright © 2017 by Justin D. Levinson, Mark Bennett, and Koichi Hioki.
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Recap So Far
__ i‘?l WE’C g"System 1” cognition

* Our brains prefer to utilié'; ﬁﬁi
intenstre-“Systenr2*-cognition

over slow and resource inter

» System 1 leans on social

- Social beliefs are deter vidual experiences, but

by media depictions and*Breead s
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- Without our conscious awareness, System 1 eagerly recruits these
social biases in decision making



Biased Outcomes

Black youth as a JH Black youth are __ times
percentage of... overrepresented as...
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arrestees  detainees placements  adults state adult arrestees detainees placements state adult
prisons prisons




Distinguish conduct vs. response
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- A better approach is surveys on juEéRi&INv& BEHAVIOR
conduct, which find that Black andWhite youth
offend at similar rates

- So why are Black youth more likely to
experience negative juvenile outcomes?



How bias filters into decision making
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How bias filters into decision making

RACIAL DISPARITIES IN
OFFICIAL ASSESSMENTS OF JUVENILE OFFENDERS:
ATTRIBUTIONAL STEREOTYPES AS MEDIATING MECHANISMS®

"HUSETTS
OSPITAL

The fundamental attribution

George S. Bridges Sara Steen

University of Washington Vanderbilt University

A review of 233 narrative rep
offending showed that attrib
juvenile offending differ depe
the juvenile

Despite extensive sociological research, little evidence exists on how court
officials’ perceptions of offenders influence their classification, assessment,
and final recommendations for punishment. We examine the links among
these factors, focusing specifically on the race of the accused. Our analysis
combines information from probation officers’ written accounts of juvenile
offenders and their crimes and court records about the offenders. We find
pronounced differences in officers’ attributions about the causes of crime by
white versus minority youths. Further, these differences contribute signifi-
cantly to differential assessments of the risk of reoffending and to sentence
r dations, even after adj for legally relevant case and offender
characteristics. These results suggest that differential attributions about the
causes of crime act as a mediating factor between race and sentencing rec-

— Blacks: Personality traits
- Whites: Situation

- This leads to the depiction of Bladk julzénile€as being/
“more criminal,” in line with @(RMN§&IBEW]OR

- This also leads to Black youth as being depic:ced as
more likely to reoffend (a key criteria for determining
punishment)

ommendations.

H ow do professionals within organiza-
tions perceive and classify the clients
they encounter? Professionals’ perceptions
help explain organizational outcomes, link-
ing decisions about clients to professionals’
diagnoses of their problems and needs
(Abbott 1988). Perceptions shape diagnostic
and treatment processes by forming the base
of information professionals use to classify
clients into meaningful categories (Farrell
and Swigert 1978; Scull 1975; Sudnow
1965). Because the classification of clients
sorts persons perceived as having similar di-
agnoses and requiring similar outcomes or
dispositions, differential perceptions of indi-
viduals and groups of clients will yield dif-
ferent diagnoses and treatments (Heimer and
Staffen 1995). Further, inequalities in profes-
sionals’ perceptions and diagnoses of clients
may produce inequalities in treatment.
Sociological accounts of inequalities in the
treatment of persons by organizations are
widespread. Studies of racial biases in juve-
nile courts over the past 30 years have exam-
ined whether court officials treat minority

" Direct all correspondence to George S.
Bridges, Department of Sociology, Box 353340,
University of Washington Seattle, WA 98195
(bridges @u.washington.edu).

youth more severely than white youth (Aday
1986; Arnold 1971; Bishop and Frazier 1988;
Bortner and Reed 1985; Carter and Wilkins
1970; Fagan, Slaughter, and Hartstone 1987;
Fagan, Forst, and Vivona 1987; Horowitz and
Pottieger 1991; Piliavin and Briar 1964). Al-
though such studies repeatedly raise the spec-
ter of racial discrimination in the courts, few
identify the mechanisms by which the
accused’s race influences official assess-
ments of youths and their cases.' A critical
but overlooked concern is how court officials’
perceptions of juvenile offenders contribute
to racial differences in legal dispositions. Dif-
ferential perceptions of youth and their
crimes may legitimate racial disparities in
official assessments of a youth’s dangerous-
ness and risk of future criminal behavior.
They also may foster the differential treat-
ment of minority and white offenders in the
disposition of criminal cases.

! Racial bias is only one possible explanation
for racial differences in sentencing. Researchers
also have raised the possibility that differential
access to resources (e.g., legal aid, psychiatric re-
sources, the ability to arrange and pay for an al-
ternative school) contributes to differential sen-
tencing practices (Emerson 1981; Fagan, Slaugh-
ter, and Heartstone 1987; Farrell and Swigert
1978).

554 American Sociological Review, 1998, Vol. 63 (August:554-570)



How bias filters into decision making

Black juveniles subconsciously seenas’ oo/ L LTLIS T 'rI: o
older / more culpable / more  GENERAL HOSPIT!

deserving of punishment: e

Participants: Police officers and
probation officers

Subconscious prime: Words associa

Race and the Fragility of the Legal Distinction between

Juveniles and Adults

Aneeta Rattan®, Cynthia S. Levine, Carol S. Dweck, Jennifer L. Eberhardt*

Department of Psychology, Stanford University, Stanford, California, United States of America

Abstract

Legal precedent establishes juvenile offenders as inherently less culpable than adult offenders and thus protects juveniles
from the most severe of punishments. But how fragile might these protections be? In the present study, simply bringing to
mind a Black (vs. White) juvenile offender led participants to view juveniles in general as significantly more similar to adults
in their inherent culpability and to express more support for severe sentencing. Indeed, these differences in participants’

of this ional legal istinguishing between juveniles and adults accounted for their greater
support for severe punishment. These results highlight the fragility of protections for juveniles when race is in play.
Furthermore, we suggest that this fragility may have broad implications for how juveniles are seen and treated in the
ciminal justice system.

Citation: Rattan A, Levine CS, Dweck CS, Eberhardt JL (2012) Race and the Fragilty of the Legal Distinction between Juveniles and Adults. PLoS ONE 7(5): e36680.
doi10.1371/journal pone 0036680
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unrestricted use, distribution, and reproduction in any medium, provided the original author and source are credited.
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Rates of violent crime appear to be easing back up following an unexpected decline
in the late 1990s. That increase has raised new concern about the treatment of ethnic
minority offenders, particularly African American males, who continue to be dis-
proportionately represented in both the adult and juvenile justice systems. In the
juvenile system, which is the focus of this paper, racial disproportionality is evident
across all decision points, from arrest to disposition. For example, African American
youth age 10-17 comprise about 15% of their age group in the population, yet they
represent about 25% of all juvenile arrests, 30% of referrals to juvenile court, 40%

Results: When subconsciously prim
to believe a juvenile in a vignette was
Black, participants saw them as older
and more culpable; and endorsed
harsher punishments against them

!Department of Education, University of California, Los Angeles, California.
2Graduate School of Business, Stanford University, Stanford, California.
*To whom correspondence should be addressed at Department of Education, University of California,

Los Angeles, California 90095-1521; e-mail: shgraham@ucla.edu.
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Introduction

The US. is a world leader in punitiveness. Rescarch has
documented that the U.S. applies harsher penalties and incarcer-
ates more of its adult populace (for longer periods of time) than
any other industrialized, democratic nation in the world [1-3]
Despite the trend of increasing punitiveness in the adult criminal
justice context, one class of individuals has been consistently
protected: juveniles. As a general rule, the law considers juvenile
offenders to be less culpable than adults, and for this reason
juveniles cannot merit punishments as severe as those available for
adults, even for the same crime [4,5]

Although these protections have existed for some time, their
application to severe offenses has been more recent [4,5]. When
juveniles commit serious violent crimes, this protection may seem
at odds with the goal of meting out punishment appropriate to the
severity of the offense. In other words, when juveniles commit
“adult” enough crimes, there may seem to be a justifiable basis for
assigning them adult punishments. Indeed, this argument was
evident in the debate before the Supreme Court over whether life
in prison without the possibility of parole, the most severe
punishment available for juveniles, ought to remain legal for non-
homicide cases. Although the Court ultimately determined that
juveniles’ reduced standard of culpability should protect them
from such severe sentencing in non-homicide cases, the Justices
issued a split 5-4 decision [3], suggesting that some of the Justices
may have been more swayed by the “adult time for adult crime™
argument than the established protection associated with juveniles

Given how recent this protection is in the context of severe
offenses.
factor that has been reliably shown across justice contexts to
inappropriately heighten people’s desire for severe punishments is

might a heightened desire to punish weaken it* One

PLOS ONE | www.plosone.org

race. Black American adults are incarcerated at a higher rate than
White Americans [ and are disproportionately likely 0
receive severe sentences such as the death penalty [7]. Research
has even shown that the more “Black” an adult offender is
perceived to be, the greater their likelihood of being sentenced to
death [8]. Moreover, Black juveniles who are transferred to adult
court for trial and sentencing receive significantly more punitive
sentences than White juveniles, and this practice is on the rise [9].

Extending this past research, we systematically examined
whether priming participants with (ie., subtly increasing the
salience of; see File SI, Note 1) the social category Black (versus
White) would affect both perceptions of the relative difference in
culpability between juveniles and adults and the acceptability of
severe punishments for juvenile offenders who have committed
serious crimes. We hypothesized that, even when they are
presented with the same serious crime, people would see juvenile
offenders as less different from adults and worthy of more severe
punishments when exposed to an example case that included a
Black American as compared with a White American. As noted,
this distinction between juveniles and adults is considered
foundational in the law. For example, cases that ultimately
extended the protections associated with juveniles to severe crimes
have hinged on this relative difference in culpability [4,5]. At the
same time, however, there are practices that may be scen as
placing this distinction in jeopardy, such as assigning juveniles to
adult courts for sentencing, which has been on the rise [9]. For
these reasons, it is critical to understand factors that might
inappropriately affect perceptions of this legal distinction, and
particularly the role of race

Contemporary social psychological research has largely focused
on disparate negative outcomes occurring for the individual in the
criminal justice context as a function of race: Black targets are

May 2012 | Volume 7 | Issue 5 | e36680



What about adult courts?
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What should predict sentence
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Juvenile court susceptibility to bias
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Racial memory bias: Limited indivi

negative associations with Blacks ( Ty OR AW
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Insufficient structural motivation: When we have motivation, we can
partially check System 1. Not so when we lack it

Designed to Fail: Implicit Bias in Our Nation’s
Juvenile Courts
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- Juvenile courts are particularly vulnerable to these biases driving
our decision making
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Juvenile courts:

Affect heuristic
Discretion

Time scarcity

No accountability

Racial memory bias

MAb bACHU SETTS

CENTER FOR LAW

Axppert] /ga €afl
Individuate thoroughly

08 LILP Sumcn 2017 (21-2)_DARLING-HAMMOND (DO NoT DELeTe) 9/10/2017 2:80 P

Designed to Fail: Implicit Bias in Our Nation’s
Juvenile Courts

SEAN DARLING-HAMMOND®

* Copyright © 2017 Sean Darling-Hammond. Sean Darling-Hammond is an education
policy consultant at EducationCounsel in Washington D.C. Before joining
EducationCounsel, he was an education attorney at Hogan Lovells and clerked for the
Honorable Judge Charles B. Day in the District Court for the District of Maryland. He
earned his J.D. from U.C. Berkeley where he represented children with special needs in
juvenile proceedings and Individualized Education Plan (IEP) meetings at the East Bay
Community Law Center. He also served as the Director of the Berkeley High School
Student Court, a restorative justice program that helped markedly reduce in-school
recidivism. Before law school, Sean earned his B.A. in Sociology and spent five years
serving as the Director of Research for Hattaway Communications, a public affairs firm
in Washington D.C.




Legal Systems

. . MASSACHUSETTS
How To Individuate: GENERAL HOSPITAL

Provide extensive and em
information about what m
unique

- Conduct great interviews
information. Consider cu
training to improve your
rapport and glean deep i

« Interview family and community members to
get a “fuller picture” of your client.

THE FIVE HABITS: BUILDING CROSS-
CULTURAL COMPETENCE IN LAWYERS

SusaN BryanT*

“Yet the challenge confronts us: Build a unified society without
uniformity.”?

This article describes a process called “the Habits” that was de-
veloped by Professors Bryant and Jean Koh Peters that can be used
by lawyers to increase their cross-cultural competence. By outlining
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Juvenile courts:

Affect heuristic
Discretion

Time scarcity

No accountability
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Addressing Bias in Daily Life

: JTASSACHUSETTS
Embrace a Growth Minds L ENERAL HObPITAL

We all want to be a “good pe

think of being “good” o

This impacts our ability t
commit to growth!

We need to instead be

s "good-ish" — good a OR LAW

This empowers one of tlﬁm gtgm TOR
modern psychology — the-growtn-mindset

Growth mindet: Believing folks “can get

better” at tasks (including overcoming bias) is
a key predictor of improvement

How Good People Fight Bias

The Person

You

Mean to Be

Dolly Chugh
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Retrain the Basal Ganglia l\/IAbbACHU SETTS
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1) ldentify: Ascertain what &
your System 1 brain to nég
Individuals

E.g. “I catch myself thinki
people / women / etc.) w
certain vernacular languag

2) Motivate: Remind yourselfthat biasis

harmful to you and others p iR FOR T AW
3) Correct: Try to individuatejoxposd&ta i AVIOR
counter stereotypical exampte——————————

4) Reward: Recall that each small
debllgsmg effort helps create a better
wor
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Hale o ]' ~ gt
; L W, } Multivariate Regressions Predicting Pro-White Bias

Positive intergroup contactl \ o A 11OSPITAL

ET Black Coworker (v. 1) -0.387***
(0.092)
Relationship Betwe ous Forms i Coctlan e ) i
Prior Contact with Bla Intergroup-Bias (0.101)
| Black Neighbor -0.312** -0.341%*
TN R -
e . Conservatis 0.189%** 0.218%%*
T f Individual Sub Samol Exhibiting | A s more likely RIRESESS
ype ot Individua u ampig as L -Valae e biased Educational Attainment 0.024 0.018
e = Year of GSS Interview -0.001 0.008
Majority White Classmates e e e 7 : - — —
] ' - 0 ! 1.19 e -
Not Majority White Classmates C E Nl 7‘%12 R F O R LAV\' o —_— ——
L - ale A s JAUZ
Majority White Childhood Neighborhood _BR_AIZN% & B E H_A\“f _[ O R Hiaifly e 262x105% -3.76 % 10-6%
EELE T e - 1.23
Not Majority White Childhood Neighborhood 18.6% Working Class 0.114 0.034
iddle Class 0.169 0.123
Did Not Have a Strong Childhood Black Friendship 24.8% Middle Class 16 :
Upper Class -0.021 -0.080
Had a Strong Childhood Black Friendship 16.7%
County# W #

Did Not Have a Black Romantic Partner 24.2%

Selected standard errors omitted intentionally.

Had a Black Romantic Partner 13.5% #HE p<0.001, ** p<0.01, * p<0.05.
# 397 county dummy variables also included
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Besting Bias in any context MASSACHUSETTS

Best Bias in Juvenile Courts

Growth Mindset: Embrace belnéfﬁe}oM‘;hXLa%(@I%PITAL

belief that you can improve

Retrain the Basal Ganglia: Ident
motivate improvement, make a
hard work

Positive intergroup contact: On
Most positive is mutually respec

CENTER FOR LAW

Individual approaches: amlcabIeBR&LNl&sBaEMJOR
yeals, and thoroughly

on criteria, thorough review, appeals, and thoroughly
individuate juvenile clients

Systemic a%proaches improved working conditions,
minimum thresholds for detention, more personnel,
thorough reporting, systemic individuation
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